
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



584 HARVARD LAW REVIEW. 

the single corporation — which bought the properties of the former corpor- 
ations outright, Richardson v. Buhl, 77 Mich. 632. The state of the law at 
the present writing is that the first and second of these, since they are with- 
out central incorporation, are within the plain rule against combination in 
restraint of trade ; while the third and fourth, even though they have central 
incorporation, are under the same suspicion. 

From step to step in this succession there is an evolution towards integra- 
tion. Indeed the necessity of rapid organization upon the basis of unity 
was obvious if the law against combination was to be avoided. What makes 
the holding as to the organization of this Northern Securities Company of 
much less importance is that the process of integration had gone but half 
the way. There was a central corporation ; but the constituent corporations 
were left in existence. Long before this new decision it had been recog- 
nized that the scheme of the holding company might be illegal as leaving in 
existence a combination in restraint of trade. People v. Chicago Gas Trust 
Co., 130 111. 268 ; Pearsall v. No. Pacific Co., 161 U. S. 646. The legality 
of the organization of a great industrial company upon the basis of a new 
incorporation is the crucial question at the present moment. The perma- 
nent interest in the Northern Securities Case must be the bearing of it upon 
the ultimate holding as to the legality of this final form of consolidation — 
a central corporation in which the constituent companies go out of existence. 
In truth, these last two forms are very different. 

So far had the law gone that at the time of the organization of the North- 
ern Securities Company one might have predicted that it would be obnox- 
ious to established principles if the court applied those principles in a broad 
way to get at the substance of the matter rather than at the forms employed. 
The obvious fact was that two great railroad systems had entered into a 
combination in suppression of competition. It was true that in form these 
constituent companies were not parties to the combination. The court 
refused to be stopped by such a fiction. That is the portentous thing — 
this attitude of the court. This decision against the scheme of the holding 
company is a decision against a combination in fact, that is all. The pres- 
ent form of organization of the great industrial companies is, therefore, not 
touched by this decision, for the single corporation is not a combination. 
Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507 ; Oakdale Mfg. Co. v. 
Garst, 18 R. I. 484. So long as incorporation is permitted to a small enter- 
prise, it must be permitted to a large enterprise. Any danger there may 
seem to be in this Northern Securities decision is not in the decision itself, 
but in the possibility of an extension of it. e. w. 



Constitutionality of Municipal Fuel Plants. — Aroused by the recent 
scarcity of fuel, the legislature of Massachusetts has again consulted the 
Supreme Court of the state as to the constitutionality of proposed legisla- 
tion authorizing cities and towns to establish and operate municipal coal 
yards. In re Municipal Fuel Plants, 66 N. E. Rep. 25 ; cf. Opinions of 
the justices, 155 Mass. 598; see 6 Harv. L. Rev. 100. On the previ- 
ous occasion five of the justices declared that such a law would be uncon- 
stitutional, on the ground that buying and selling fuel is not a public use for 
which taxation can be authorized, and also that it is not a legitimate govern- 
mental function. Mr. Justice Holmes, however, dissented on both points, 
and Mr. Justice Barker gave a qualified dissent. The present justices, 
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though adhering in the main to the principles formerly expressed, practically 
take the position of Mr. Justice Barker. In certain emergencies, they say, 
the government alone might be able to obtain fuel, and might then constitu- 
tionally buy and sell for the relief of the community. Mr. Justice Loring 
refuses to join in this qualification of the former opinion. The view taken 
by Mr. Justice Holmes has now no advocate on the bench. 

The admission by the court that under the circumstances described munic- 
ipalities might establish coal yards seems of little practical importance. 
Such a situation would rarely occur and would of necessity be very tem- 
porary ; indeed, Mr. Justice Loring thinks it impossible. The main sig- 
nificance of the opinion lies in the continued and vigorous opposition of the 
court to radical extension of the doctrine of municipal ownership. The 
growing popularity of that doctrine has been attested by recent municipal 
elections. The extent to which popular feeling, if uncontrolled by the 
courts, is likely to carry it is shown by the experience of British cities. The 
corporation of Glasgow now owns and in many instances operates not only 
gas and water plants and street railways, but also scores of ordinary busi- 
nesses, such as laundries and retail stores. Whether the courts may restrain 
and overrule the legislature in this matter, and, if they may, where they will 
draw the line, are therefore questions of great and increasing importance. 

The legal question presented obviously is not whether such a change in our 
theory of the state is advisable, but whether it is constitutional. That the 
courts will hold it unconstitutional for a state to enter into ordinary private 
callings seems sure. It is probable that they will lay down some such test 
as " virtual monopoly," permanent control of the supply or service. See 
16 Harv. L. Rev. 73 ; cf. State v. City of Toledo, 48 Oh. St. 112. When a 
business supplying a general public need is of such a nature that a sub- 
stantial monopoly is necessary or inevitable either from economic reasons 
or because required by the public welfare, then the state may regulate it 
and even engage in it. But it cannot spend the public money in operating 
private industries that may be well left to the regulation of competition. 
Under the test suggested the mining of coal might be considered a public 
calling, but the retail selling could not be so held. Monopolistic combina- 
tions of coal dealers, however, while not economically necessary may be so 
easily formed and maintained because of the absolute control of the supply 
by a few men that the business might be distinguished from the sale of ordi- 
nary articles. But the actual situation does not seem to warrant such a 
dangerous extension of the class of public callings. If the mine operators 
should extend their control over the entire distribution of the coal, control 
of the retail selling by municipalities might be considered constitutional but 
would be of little benefit. If the state of Pennsylvania acquired and oper- 
ated the coal mines, there would be no reason why Massachusetts or its 
municipalities should control the distribution. It should be noticed that 
the court in the principal case is not rendering a decision, but is merely 
giving an advisory opinion. It might be more reluctant to hold actual 
legislation unconstitutional, but there is nothing to indicate that it would 
withdraw from its present position. 



Interested Director's Right to Vote as Stockholder. — The 
validity of the recent $200,000,000 loan to the United States Steel Corpora- 
tion has again been contested, this time on the ground that the private 



